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PRELIMINARY STATEMENT 


Thi. brief is submitted on behalf of Defendant- 
App.ll«t Phyllis MoOulra. on. of th. nationally itnown 
psrfomlng artists and alngsrs, Ths MoOulrs Slstsrs. 

On aosssbsr 12-13, 1973 th. o... was triad to 
th. Court, Hon. J. Edward Lusbard. sitting by ds.lgn.tlon 
In ths Distriot Court, 3outhsrn Dlstrlot of Haw fork, on 
Dsooibar 13 , 1973 ths Dlstrlot Court fllad Its opinion, 
swarding danaga, of *15.21*0.15 to Pl.lntiff-App.ll.., 

Mary Brosdy, with a complex sward of lntsrsst to bs 00 a- 

PUt * 4 * th * On January 7. 1971* judgn.nt sgsln.t 

daf.nd.nt In f.ror of plaintiff ws. ant.rad by th. Clark 
for <U..ga. of *15.240.15, snd Intarast running b.ok to 
1963 of * 11 , 276 . 35 . co,t, 0 f * 206.15 wars sddad on 

P.bruary 6 , 1974. Dafandsnt appaals fra. .11 part, of ths 
Judgment. 

STATEMENT OP THE case 
A* Nature of the Case ? 

nu. 1. a dlrarslty notion in.tltutod In tha Saw 
York Supra,. Court on Augu.t 26. 1969, and duly ranoa.d to 
-ha Dlstrlot Court. Jurisdiction over dafandsnt MoOulrs 
was obtain.! by aarrloa of proo... upon bar at h.r do-ioll. 
in Masada purauant to th. Saw York "Long-Ar." statuta. 








Th« aotion is fop goods sold sod delivered sod 
for ssptIoss rendered by plaintiff, an intarior decorator. 

Sha allagas that between Ootobar 1, 1961 and Deewber 30, 

1966. aha sold eartain goods, oonaiating of houaahold furnish¬ 
ings, and randarad sarrioas, raasonably worth sene $ 16 , 000 . 00 . 
Dafandant plaada a ganaral danial and tha affimative dafansa 
of tha Maw York Six-Yasr Statuta of Liaitations, but did not 
praas on tha trial a dafansa of tha Statuta of Frauds. 

Plaintiff filed no reply, but has contended, before, at and 
after trial, that dafandant's non-residence in Maw York 
tolled tha State of Liaitations aa pleaded by dafandant. 

*• Proo«edl nga and Disposition in tha Court Below t 

After daoislon randarad on Deoonber 13, 1973, dafand¬ 
ant aoved tha Dlstrlot Court on January 14, 1974 for partial 
new trial and to altar and aaand oartain findings and conclu¬ 
sion, sat out in its Opinion, pursuant to FRCiv.P 52(b) and 59, 
Both defendant's notions ware denied on February 27, 1974; 
application for rearguaent of both notions wss denied, by 
asaorandun endorsed, on March 18 , 1974 . 

Dafandant also appeals fron the order denying her 
notions for new trial and other relief. 

ISSUES PBgagHTED 



1. Did tha Distriot Court 


err, as a natter of law 












•nd faot, in granting Judgment in plaintiff'a favor. In 
denying defendant's notions for partial new trial and to 
•■and tha findings and conclusions sat out in its Opinion, 
and in overruling defendant's notion to dlsnlss so nueh of 

tha eonplalnt as is barrad by tha Maw York Six-Yaar Statuta 
of Limitations. 

2. Was tha jud&ient randarad violative of da- 
fandant's rights undar tha Equal Protactlon Clausa of tha 
XIVth Anandnant to tha United Ststas Constitution? 

STATEMENT OP P ACTS 

Thie divarsity aotion, for goods allagadly sold 
and ssrvloss randarad by plaintiff, Mary Broady, to defend- 
ant, Phyllis MoOulra, was lnstltutad on August 26, 1969 in 
tha Suprnaa Court of tha Stata of Mew York, Bronx County 
(A3, 11). In personal Jurisdiction was obtained ovar da- 
fandant undar M.Y. CPLR, 302(a)(1), tha N.Y. long-am 
statuta. Tha action was removed to this court, defendant 
than being a oitisan of Nevada (A 11). 

Plaintiff, an interior decorator, entered into an 
oral contract in October 1961 with defendant, a professional 
entertainer and member of tha MoOulra Sisters, to do ovar 
tha bathroom in tha letter's Maw York City apartment, looatad 
at 525 Park Avenue. Previously, in association with one, 
Dudley Sills, plaintiff had performed decorating servloes at 
the same apartment consisting of five rooms (A12, 130). 










Th« work on the bathroom was to be completed by 
the time of defendant*a return from England after a command 
performance before Queen Elisabeth. An advance payment of 
$5,000.00 in oaah waa made to plaintiff by defendant, but 
the bathroom renovation waa unaatiafactory to defendant and 
she waa never billed for it, until the trial, where plaintiff 
olalmed it ooat her $2,855.00. (A13-14). 

On the trial, too, plaintiff claimed 10 % commis¬ 
sions of $2,112.00, but no invoioe ever included a commis- 
alon in any amount and they were disallowed by the court 
(A3. 14). 

Defendant's main defense rests upon the Hew York 

statute of limitations, which was affirmatively 
pleaded in her answer (A4). Plaintiff filed no reply to 

defendant's affirmative defense, but has contended constantly 
that the limitetion period was tolled by defendant's non- 
res id enoe. 

The plaintiff's alleged services and delivery of 
goods are with two exceptions set out in plaintiff's answer 
to Interrogatories, but the datee are lnoorreot in a number 
of instances. They run from Deoember 23, 1961 (incorrectly 
stated as 1964) to May 1964 as the oourt correotly found (A12). 

The evldenoe of lnvoloes sent to defendant is con¬ 
fusing. Plaintiff oalled defendant as her first witness and 
sought to identify through her a batch of acme 48 invoices. 

Half that number, whloh defendant herself had produced, were 







5 * 


put Id evldenoe and later through plaintiff 48 more vara 
introduced. Thie naadlaaa duplication was not explained. 

In any caee the invoices, Plaintiff«a Exhibit 1, 
are aet out in Appellant'a Appendix (AI83-230) and show the 
true datea of claimed delivery or aervice. 

The true datea show that all are barred by the alx- 
year atatute except two, dated May 15, 1964 (A226 and 227) 
and one dated Deosmber 26, 1963 (A228). These three aggre¬ 
gate only $325*10. Substantially all alleged work was done 
in 1962. 

lo invoice was ever rendered for the custom bath¬ 
room fixtures in the amount of $4,541*50, the largest item. 

was not made to defendant, but an estimate of 
Aaerloan S.E.R.P.B.Corporation was adaltted in evldenee 
(Ex. 7, A232). This was presumably in substitution for the 

original renovation (A13). 

The next largest item, two rugs custom made, in the 
smount of $2,641.95 ie undated in the plaintiff's answer to 
interrogatories (A9), but a handwritten oopy was given to 
defendant's oounsel shortly before trial (A218). In that 
connection plaintiff testified that the two rugs replaoed some 
Persian rugs belonging to defendant which plaintiff sold for 
$1,000.00. Although not pleaded the Court gave defendant a 
credit of $1,000.00 against the judgaent rendered sgalnst her 
(A14). 
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ARGUMENT 


POINT I, 


THE DISTRICT COURT ERRED IM ITS UVPRECBDERTED 
CONSTRUCTION OP THE NEW YORK STATUTE (N.Y. 

CPLR 207)# TOLLING THE SIX-YEAR STATUTE OP 
LIMITATIONS, AND IN ITS DISREGARD OP DECISIONS 
0™ NSW YORK STATE COURTS AND OP THIS CIRCUIT 
COURT, CONTRARY TO THE ESTABLISHED DOCTRINE OP 
__ERIE R, CO. T. TOMPKINS. 


Th* District Court found that the instant aotlon 
was instituted in the New York Supreme Court, Bronx County, 
on August 26, 1969 under the New York long an statute, N.Y. 
CPLR 302(a)l. (A 11, Addendua III). 

Defendant is a casualty of the recent radical 
shift of procedure in the scquisitlon of personal Jurisdic¬ 
tion over non-dooiciliaries in New York and elsewhere. The 
oonoept of due prooess laid down in Pennoyer Neff (95 
U.S. 714) based on personal delivery of prooess within the 
forua state, has been abandoned. 


Radical departure from Pennoyer . decided in 1677, 
was taken in 1945 by the U.S. Supreme Court in International 
Shoe Co. ▼. State of Washington (326 U.S. 310, 316). It 
held that due process to subject a defendant to in pereoni 
Judgaent requires that 


/£&•?• no* present within the territory of the fona 
/that/he have certain nlniaua contacts with it, suoh 
that the maintenance of the suit does not offend tradi¬ 
tional notions of fair play and substantial Justice." 


Following the lead of Illinois, a "single aot" 
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•tatut* alio known at the long-ana statute, was enaoted in 
Hew York in 1962 (Addendum III). The object of the statute 
waa to take advantage of the constitutional ruling of 
Internat ional Shoe conferring power to subject non- 
domiciliarleg to In personam jurisdiction when they transaot 
•ny business in Hew York (Addendum III). The provision 
is retroactive, for the Illinois model of the Hew York long- 
ana statute has been so interpreted in the leading oase of 

Miller, 11 Ill. 2d 376, 143 H.B. 2d 673 (1957). 

The significance of this holding to the Instant oase, entire¬ 
ly missed by the court below, will be discussed hereinafter. 

The Hew York six-year statute of limitations is 
ipplloibli to all claimed items of goods and services 
allegedly sold and rendered by plaintiff, except three (A15, 
H.Y. CPLR 213(2)#. The three invoices, post-dating August 
26, 1963 (six years before this aotlon was conaaeneed) aggre¬ 
gate in amount $325.10 (A15, A226, A227, A228). 

The last two items, incorrectly dated I/ 6 I 4 . in 
plaintiff's answer to interrogator!es (Alo), bear the true 
dates of January I 4 ., 1963 and June 21, 1962 (A229, A230), 

(A1 79-162). Both fall within the six-year bar of limitations 
running baok to August 26, 1963 (A15). 

H.Y. CPLR 207 provides in two parts for suspension 
of the time periods of statutes of 1 imitation; (1) if de¬ 
fendant is without the state of Hew York when the aotlon 
•ooruee, the limitation period of time is computed upon his 


i 
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coming into or returning to How York; (2) if defondant 
departa from the state, after aocrual of a cause of sotion 
against him, and rsmains continuously absent for four 
months or more, the time of his absence is deduoted from 
the time or period within which the aotlon must be begun 
(Addendum, 1), 

The foregoing olauses were derived from the H.Y. 
C.P.A. $19 and C.C. Procedure $401, referred to below under 
the misnomer of the old Civil Procedure Act (A17, A21). 

Their history from the Revised Statutes is set out in the 
opinion, per Lehman, J., in Mack v. Mendels . 249 H.Y. 356 
359 (1926) where the Court of Appeals of Hew York said: 

"The courts construe provisions made by the 
Legialitur* creating exceptions or interruptions 
to the running of the time limited by statute in 
which an aotlon may be begun. They may not 
themselves oreate such exceptions. Ruggles v. 

Keeler . 3 Johns, 265, 3 AM. Dec. 482 /"““- 

Standard Civil Practloe Service, Vol. 1, p. 116 in 
Advisory Committee notes points out that Section 19, C.F.A., 
was substantially revised in 1943 (Hew York Law Rev. Comm. 
Rep. 127, 164 (1943): 

"The basic ohange effected by the revision was to 
mske inapplicable the suspensory provisions of 
Seotlon 19 in all oases where constructive servioe 
of sunaons is by law made equivalent to personal 
service of sunaons within the state." 

Here our ooncern is with the seoond clause, de¬ 
parture from Hew York after aocrual of the cause of action, 
since defendant was domiciled in Hew York prior to 1957, when 
she first met plaintiff (A7). Thereafter in 1959 she sub- 
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l«as«d the apartment from Milton Berio and occupied it 
until October 1967 under her own lease. Until October 
1968 plaintiff paid the rent on the 525 Park Avenue 
apartment (A16-17, A126, A239). The District Court 
concluded that plaintiff "changed her residence" to 
Las Vegas in June 1967, not that there was a change of 
donicils (A16-17). Admittedly defendant acquired another 
residence in Laa Vegas in June 1967, but did not move her 
belongings and household furnishings from Hew York until 
September 1968 (A 16). 

Paragraph numbered 3 of CPLR 207, however, is 
new, enaoted aa part of Article II, CPLR, Limitations of 
Time, in 1962, whloh became effective on September 1st, 

1963 (A17). 

207(3) makes a third exception to tolling the 
statutes of limitation on account of "Defendant's absence 
from state" as follows: 

"This seotion ^2bj[7 does not apply: 

"3* While Jurisdiction over the person of the 
®*** n ^*®^ 6e obtained without personal delivery 
of the simmons to him within the state." 

(Addendum, i). 

Weinsteln-Korn-Miller says that this provision was 
added to take advantage of the expanded ooncepta of Juris¬ 
diction introduced with the CPLR some 12 years ago (Vol. 1, 
*207.02). Undoubtedly the reference is to the long era 
statute, conferring extra-territorial Jurisdiction in 









specified instances, which we here discussed at p. 7, supra . 

But Judge Lumbard'a construction of ita weaning 
wae different and waa made in conjunction with the transl- 
tional I.Y, CPLR aeotlon 218(b), which neither party had 
cited, aa follows: 

ola1 ** that even if she did move in 

* statute was not tolled because N.Y. CPLR 

9 207(3) prevents tolling when the defendant can be 
served without personal delivery of process within 
the state. MoOulre maintains that plaintiff could 
have served her under the long an statute, H.Y. 

C.P.L.R. f 302, or by sene fon of substituted 
service, B.Y. C.P.L.R. f 308(5). See generally 

Sd°7? , M2™ M0C1 !J n 4 # Div * 2d » 22 » 337 ** T - S - 

2d 79 (1972). Plaintiff argues that this provision 

only applies when the defendant's whereabouts are 

known, which she says la not the oase here. This 

issue need not be decided because subdivision (3) of 

I 207 does not apply to this oare. That subdivision 

*dded in 1962 and became effective on Septeaber 

1* 1963. This was after the olalms allegedly barred 

had k.y.c.p.l.r. 

• 210(b) says that if an aotlon has aoerued when the 

becoaea effective, the court should apply the pro¬ 
vision, either old or new, that allows the action." 

Although no bew York State court decisions were 
oited in support of this unprecedented construction of the 
State statutes, the court later, on defendant's motions to 
amend findings and for a partial new trial, said that while 
the reoent State oourt decisions cited by defendant - 

•tend to support defendant's position, the court is 
not bound to follow them." 


(A 43-45; A26-1*2). 

In so ruling, we respectfully submit, the conclusion 
reached is squarely contrary to the landmark oase of Erie 
Railroad Co. v. Tompkins . 301* U.S. 64 (1936). Two oases 
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cited by defendant ware dewed to be of no binding force 
on the Dlstrlot Court: Maroue v. Slenker . 20 HY 2d 820, 

2814. NTS 2d 710 (1967) because the Hew York Court of Appeals 
decided it without opinion and Burris ▼. Alexander Mfg. Co. . 

M Nise. 2d 543. 273 HYS 2d 542 (1966) because it was a nisi 
pries decision. 

Erie Railroad Co, v. Twpklna (304 U.S. 64), over¬ 
ruled the doctrine pronounced by Swift v. Tyson (16 Pet. 1) 
almost a oentury before. Speaking through Brandeis, J., the 
Court abandoned the prior dootrine of Swift ▼. Tyson looking 
to eonsistenoy or uniformity of decisions in Federal Courts 
throughout the country. Absent a governing Federal statute 
or constitutional provision, the Court held that the true 
unlfonslty of Justice to be sought was oonslstenoy on the 
swe rule of decision within the state where the litigants 
were at issue, whether in a State or Federal oourt (304 U.S. 

64, at 76). The new Hew York Civil Practice Law ft Rules, 
replacing the old Civil Practioe Aot and Rules of Civil 
Praotioe, achieves measureably more uniformity of procedure 
in the various state oourts than any of the three predecessor 
aots (Veinstein-Korn-Miller, fl01.05). 

Under both the new Hew York Laws ft Rules and the 
old Praotioe Act, appeal practioe in the intermediate Appellate 
Division and in going to the Court of Appeals is much more 
complex than, say, in Connecticut, where no Intermediate court 
• x l*ts between the general trial oourt (Superior) and the 
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highest court (Suprone Court). Thera the general require¬ 
ment la that only final judgments or ordera are appealable. 

In Hew York, on the ether hard, almost any and all ordera 
are appealable to the intermediate Appellate Diviaion of the 
Supreme Court. 

For many years in Hew York the sole method of appeal 
/on non-constitutional question^ to the Court of Appeals from 
a non-final detennlnation of the Appellate Division was, and 
still is, by leave granted by the Appellate Division (CPLR, 
5602(b), Cohen & Karger, Rev. Ed., §02 n. 13). The praotloe 
in review of the Court of Appeals of non-final determinations 
of the Appellate Division requires the latter oourt to certify 
all questions of law it may have to the higher oourt. Despite 
penalssion granted, the appeal will not be entertained unless 
questions are certified (Cohen k Karger, Powers of the Hew 
York Court of Appeals f65)• 

In the light of this rudimentary sketch of Hew York 
State appeal praotice, we look at Marcus v. Slenker, 20 H.Y. 

2d 020, 204 HYS 2d 710, olted by defendant in her reply brief 
as a controlling Hew York State oourt decision. Handed down 
in 1967, that Court of Appeals* ruling is deemed of no binding 
effeot upon the Distrlot Court since 

"the Court of Appeals held without opinion that the 
statute of limitations had in faot been tolled, 
although the trial oourt in the case indicated that 
§207(3) /CPLR7 applied to actions whioh accrued before 
1963." 

<A1*4) 








Th« Court below has obviously misapprehended the 
appeal praotioe followed in Maroua v. sienker. There 
waa no trial and no final jud^pent; instead Mr. Juatioe 
Hebkt, sitting at Special Tern, Supreme Court, Sew York 
County, entered a non-final order denying a motion to 
dismiss an aotion on the ground, among others, of the statute 
of limitations. The order was unanimously afflmed by the 
Appellate Division of the Supreme Court, Pirst Department, 
which, in turn, certified the Question of the propriety of 
its order of unanimous affirmanoe to the Court of Appeals. 

Only by this procedure oould the non-final ruling 
of the Appellate Division be taken to the Court of Appeals, 
vis., by certification: "was the order of the Special Tens 
proper?" The answer given was yes, in a memorandum deoision 
(20 SY 2d 820) in which the Court of Appeals said: 

s P acial Term, Sew York County, 

^*marn C. Heoht, Jr., J., entered an order denying 
the motion of defendant to dlmalss the complaint and 
held * ** that applicable three-year statute of 

had bd * n tollad from December 

wh * D daf •«<*•** left Mew York until September 
i ha affacti * a tote of CPLR which provides in 
CPLR 302 for the obtaining of jurisdiction without 
personal servioe in Mew York, and in CPLR 207 makes 
tolling provisions inapplicable while it ean be so 
obtained, and that the court had jurisdiction over 
defendant under CPLR 302 providing that oourt may 
exercise personal jurisdiction over any non-domicillary 
who commits a tortious sot within the state." 


In Marcus v. Sienker the decision on three levels 
of the courts was passed upon by twelve judges - not merely 
by a single trial oourt. The several rulings were in acoord 
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with defendant's contention that there wee no tolling of the 
limitation time or period after June 1967, that being after 
September 1, 1963 when CPLR 207 and 3C2 wont into effect. 

In other worde plaintiff could have served defendant under 

the New York long-ann statute at any time after CPLR 302 

•* 

(Addendum III) went into effect In 1963; she need not have 

waited until August 26, 1969, six years less five days later. 

Further, the New York courts held that CPLR 207(3) - 

"hakes tolling provisions inapplicable while /Tong 
arm servloe7 oan be so obtained * *." 

The only difference in the oases is that the tolling in 
31anker on aooount of defendant's absence was partial, having 
occurred before the effective date of N.Y. CPLR, whereas in 
the case at bar there was no tolling at any time since de¬ 
fendant resided in New York, as found, before and after the 
®^ 0C ^ T# d*te, September 1, 1963* Therefore, even If de¬ 
fendant had not "removed" to Nevada in June, 1967, CPLR 207 
was then In effect, as was CPLR 302(a)1, which rendered the 
tolling provision inapplicable. 

In the ascertainment of state law as, called for 
by Erie v. Tompkins , no general rule permits the federal 
courts to disregard all decisions rendered at nisi prlus ; 
certainly no such rule would give the federal courts carte 
blanche right to ignore, as has been done here, a decision 
passed upon by twelve judges of the Supreme Court, Appellate 
Division of the Supreme Court and the Court of Appeals of 
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Stttt of How York* Any such rule would empower the 
federal oourt (one Judge eitting) to overrule aunmarlly 
both internedlate end final appellate state court deciaions, 
as well as those rendered at the trial level. 

Moore's Manual, §424.2, disapproves of such 
practice, citing U.S. Supreme Court cases to the contrary. 

In any event the lack of an opinion by the Court of Appeals 
does not detract from the stare decisis effect of the case. 

The second clause of CPLR 207 (continuous abaenoe 
fron Hew York for four months or more) is applicable to both 
resident and non-resident defendants. 

Credit Lyonnalae , 259 H.Y. 399 (1932). 

1^ 1® also applied to causes of aotlon which have aocrued 
outside Hew York. In such oases CPLR "borrows" the limita¬ 
tions' statute of the foreign state; where CPLR Incorporates 
a foreign limitation into Hew York law as an additional 
limitation, it incorporates the foreign tolling provision 
with it. This was done in Burris , but not as an interpreta¬ 
tion of Tennessee statutory laws allegedly analogous to New 
York law as the court below asserted (A44-45). By virtue of 
CPLR 202 the Hew York Supreme Court was duty bound to construe 
the foreign state's statute of limitation, the tolling period 
thereto and the long-arm statute under which the action was 
brought in Hew York (Addendum, II). 

BU HYS*2 d*5 ^* X<md<r ***** C °‘ * ^ M 2d 273 
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D **gl" Iwltt , 54 M 2d 651, 283 NYS 2d 328 
U967) 

Prouty ▼. Drake , 18 M 2d 887, 891-2, 152 NYS 2d 
271, 276-7 (1959). 

Weinatein-Kora-Miller Vol. 1 , f207.03. 

In view of the "borrowing" statute of Maw York, it 
cannot be properly sald y aa this oourt did, that the atatutea 
of a foreign atate, similar to New York "law", were inter¬ 
preted by the New York Supreme Court (A44~45). 

Both of the cited oasea ( Marcus in the New York 
Court of Appeals and Burris in the New York Supreme Court) 
w * r * instituted under long-ana atatutea, as was the oaae at 
In both cited cases the statutory period resumed 
running after the long-arm atatute and CPLR 207(3) became 
effectire. So, here, the six-year period, whloh started 

running in 1961 continued to run without interruption until 
August 26th, 1969, when process was dellrered to defendant in 
Narada. In the oase at bar there was no resumption of the 
statutory period, since no tolling thereof had coMienoed 
before the new New York CPLR took effeot. Since defendant 
was without question both a resident and oomicillary until 
June 1967, it was not possible to toll the limitation period 
prior thereto. 

Noting that the Dlstrlot Court in holding as a 
matter of law that CPLR 207(3) wit inapplicable because of 
CPLR 218(b) (Addendum II), we look at the terns and legiala- 
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6ivc purpose of the seotion. The wording is inaccurately 
paraphrased by the court, we submit. 

It reads: 

"Where a cause of aotlon aocrued before, and is 
not barred when this artiole becomes effective, 
the time within whloh an action must be commenced 
shall be the time which would have been applicable 
apart from the provisions of this artiole, or the 
time which would have been applicable if the pro¬ 
visions of this artiole bad been in effect when the 
°*use of aotlon aoorued, whichever is longer.* 

The Advisory Committee notes to this transitional 
seotion from the C.P.A. to CPLR (effective September 1, 1963) 
make dear the purpose is two-fold: (1) To avoid the con¬ 
stitutional problem of revival of a barred cause of action; 
(2) where the period of any new provision of Artiole 2 
(CPLR) is shorter than that provided by a seotion of foraer 
Civil Praetloe Aot, to allow the claimant to Invoke the old 
period of time (2 H.Y. Adv. Comm. Report 81(1953)). 

To the same effeot see Cordova v. City of Mew York . 
293 »YS 2d 673 (Sup. Ct. 1968); Buckley Petroleum Produota. 
Ipc » Ool^an, 28 MYS 2d 876 (l*tb Dept. 1967); McCabe v. 
Self and, $8 Miso. 2d lj.87 (1968); Brant Lake Shores, Inc, v. 
Barton . 367 I.Y.S. 2d 1005 (1970). 

As Professor McLaughlin ooncisely puts it, sub- 
d * T * a * on (&) needed to avoid any constitutional problems 
that might, arise if the statute of limitations on existing 
oauses of action were suddenly abbreviated. (Moitlnney, vol. 
7®, p. 560). Here no shortening of the six-year statute 
occurred, the time of limitation being the swe in both the 







I 


18 . 

old and new laws. 

Only the Legislature can detenaine under what 
elreumstanoes the llaitatlon for ooonenoeaient of an action 
ahall be suspended ( Mack ▼. Mendels . 249 K.Y. 356, 359). 

The llaitatlon on the court's power to oreate "a tolling 
provision more liberal than the state legislature has seen 
fit to enact" was approved in Rosenberg v. Martin . 478 P 
2d 520. decided in thia Court of Appeals. Second Circuit, in 
1973» with Luabard. C.J.. participating, on the application 
of N.Y. CPIR 218(b) (p. 526, n.8). 
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(A) PEAK JOSEPH M. McLAUOHLIli »S COMMEMTS 

Th« memorandum-order denying defendant*a notions 
under PRCiv.P 52(b) end 59 for a partial new trial and to 
anend the findings refers to the arguments adranoed by 
defendant (A43-45# A26-J*2). The court held that the general 
translational proviaion, CPLR 218(h), (Addendum II) applies 
both to period or time limitations ( n whloheTer is longer*) 
and to exceptions or tolling provisions (§207, second olause) 
"departure from state", (Addendum I) as well. 

•The major contention /of defendant? is that the 
court erred when it said that I.*7 CPLR 207(3) 
did not apply in this oaae heoauae it was passed 
after the oauses of sotion allegedly barred by 
the statute of limitations had aoorued. Defendant 
®1*^** that (218(b) * * applies only to provisions 
barring notions not brought within a oertain 
number of years and not to tolling provisions." 

(AJ*4). 

noteworthy here is that the Court treats the tolling 
provisions of |207» (first and seoond olauses of the main 
provision) as in the same categoxy with the new exception 
thereto, subdivision three, which was added after the words, 
*thls section does not apply", in 1962. 

Defendant did not and never intended to claim that 
subseotlon 3" did not apply beoause it was passed after the 
oauses of aotlon allegedly barred by the statute of limita¬ 
tions had aoorued". The statute, (207(3)# passed in 1962, 
beosme effective in September 1963J the first transaction 
here, however, took plaoe in December 1961 (plaintiff's 
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Ex. 1, A184) and consequently would not have been barred by 
the six-year limitation until December 1967. 

The court below continued (A44, 45): 

"For thia/contention7 ahe cites a commentary by 
Dean McLaughlin to N.Y.“CPLR S302 and two oaaea 

»nd Burria7. Dean McLaughlin's views while 
entitled to sons weight, are not definitive, and the 
cases are not directly on point. 

* * * * 

There is no good reason not to apply the 
transitional provisions of |2l8(b) to the tolling 
provision as well as to the provisions requiring 
that aotions be brought within a certain time." 

Defendant oontends that the purpose of the transi¬ 
tional section 218 was to avoid the shortening of periods or 
time limitations by the new CPLR revision of Article II. It 
had no counterpart as to subsection (b) in the transitional 
section of the N.Y. Civil Praotice Aot (flO, Addendum III, 

IV), from $414 of the Code of Civil Procedure, in part). 

The C.P.A. provision related only to cases where the time 
limitation had expired, not to causes of action aoerued and 
not barred at the effective date. Thus, no judicial con¬ 
struction whatever of proviaions in 218(b) occurred during 
the entire life of the Civil Praotioe Act and Rules. 

Dean MoLaughlln's comments fully support defend¬ 
ant's argument as to the legislative purpose of H.Y. CPLR 
218 (b): 

"This seotlon is designed to avoid any llmlta- 

iv ' D !L? r ? bl6B8 that accompany the transition from 
the CPA to the CPLR. 

* * * * 


i 






»■« 


; 


, 4 :; " T ' 


:■ , illffel 




Thla clause /F7 is needed to avoid any constitu¬ 
tional problems that sight arise if the statute of 
llaltatlons on existing oauses of action were sudden¬ 
ly abbreviated.* 

(H.Y. CPLR, 21$(b), MoKenney, 7B, pp. 559, 560). 

?or instance, an adverse possession whloh commenced 

i 

before 1963 oannot give title in less than 15 years despite 
the newly shortened CPLR period of lo years ( Brant Lake 
Shares, Inc, v. Barton, 1970, 61 Mlsc. 2d 902). Likewise, 
McCabe v. Pelfand, 1968, 56 M 2d 1*97# 295 NYB 2d 563# holds 
that a ten-year period of llaltatlons cannot be shortened in 
tlae by subdivision (b). 

In other words, where the periods under the CPA and 
CPLR differ, the longer one governs. In the case at bar the 


Period applicable la the same under both the CPA 
§48(1) and CPLR, 213(2). Here there Is no longer period 
either under CPA or CPLR to ohoose froa. 

Dean MoLsughlln's comments on N.Y. CPLR 302(a)(1), 
construed in connection with N.Y. 207(3) are apposite. He 
says that the New York long-arm statute is retroactive, vis., 
a defendant oould be served after Septaaber 1, 1963 for a 
cause of aotlon arising out of the transaction of any business 
within New York prior thereto. 

MoLaughlln, CPLR, MoKinney's, vol. 713 , pp. 7 iff. 

3fr> p, ° p International Bank . 11* NY 2d 281, 200 

N.E. 2d 1*27# 1961*. 

B,Dk - 379 °- 3 - 378 * 
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Dean McLaughlin ooaa anted at p. 71, supra , on tha 
effect of tha holding of retroactivity in Sinonaon aa 
follows: 

"An important by-product of tha holding that CPLR 
302 la retroactive, is that tha atatuta of limita¬ 
tions ag ainst non-doalclllarTea who co— ltted the "" 
prescribed act s prior to Septsaber 1. 1963 re sumed 

running on that data, ^d no hirther tollls - 

available. 11 --— 


(Bnphasls ours). 

As to tbi^two oases, da an ad not on point by tha 
oourt below, wa have keen that Marous dafinitivaly holds 
that, aftar effective enactment of CPLR 207 (3) in 1963, 
tha tolling provision (second olausa) becomes inapplicable 
while Jurisdiction could ba obtained over defendant under 
tha long-am statute (CPLR 302). \ 

In tha other oitad case of Burris Alexander, 
51 M 2d 543, 273 RTS 2d 542 (1966), tha Suprene Court 


(Geller, J.) held that tolling of tha statute of llaltatlons 


does not apply in tha oasa of defendant's absenoe whan Juris¬ 
diction oyer defendant oan ba obtained without personal de¬ 
livery of prooass within tha state pursuant to CPLR 302 and 
313, oltlng Dean McLaughlin's ooaaentary (p. 544): 


date of the new enaotaent 
/CPLR 3027 the statute was no longer tolled by 
reason or defendant's absenoe if servioe could be 
effectively aade upon hla outside the state. The 
effect of this is that the statute of llaltatlons, 
which had been tolled in an aotion against a non- 
doaiciliary beoause of inability to obtain personal 
Jurisdiction over hla, restates running again froa 
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th* effective date of tha nav enactment In any 
situation enoompassed In CPU 807, 303 and 313 
(saa McLaughlin, Supplementary Practice Commentary, 

7B, 1968 Supp, McKinney, CPLR 807)**. 

I 

This deolslon was purportedly distinguished as not 
in point because by a trial court interpreting Tennessee 
statutes. Actually it construed foreign statutes under the 
MSw York •borrowing* statute, M.Y. CPU 803 (Addendum, II and 
III) of which Judge lumbard evidently was not aware, 

Applying that deolslon to the instant action, the 
•* X "P** P period, which oomaenoed to run from accrual dates in 
Deosmber 1861 to January 1963, continued to run to August 86, 
1969, more than six years, and was not tolled even by defend¬ 
ant’s removal in 1967, as found, since personal jurisdiction 
could have been obtained over her under CPLH 303 and 313, in 
1967, 1968 and 1969. See plaintiff’s Bx. 1 (A163-A885; 
4889-830), 


(b) PBRTIWBMT CASKS OW TUB COMBTRUCTIOM OP THE 
MEW YORK STATUTES IMVODfiED WHICH WBRB MOT DIS- 
_CUSSBD BY THB COURT BBLOW. 


Defendant's contention that construction of M.Y, 
CPLR 836(b), in conjunction with Sections 807 an! 303 of the 
CPLR, requires consideration of the legialatlve purpose of 

enactment and policies, was emphasised by this Circuit Court 
in a carefully considered opinion per Anderson, C.J., Hoff 
Research Development v. Philippine Mat, Bank. 428 P 2d 1083 







(2d Cir. 1970). This opinion of Judgs Lumbard* a Court vas 
not oitad to him at the trial. Thara tha Isaua vas vhathar 
a fraud oausa of action, which aocruad bafora N.Y. CPU took 
effact, vas barrad by tha C.P.A. limitation of six years from 
dlscovary rathar than by tha shortar pariod under CPU of two 
yaars. 


•This argument raises a question of state lav not yet 
passed upon by tha oourts of Hev York and requires a 

••*>**+*• legislative policies 
embodied in parallel sections of tha CPU. On tha 
one hand. Section 218(b) vas enacted to preclude tha 
shortening of pre-1963 limitation periods already 
running on numerous causes of action, thereby obviat¬ 
ing potential constitutional difficulties. See e.g. 

Co :- *». » »‘b. 

Zd 737 (1944T. on the otaer hand. Section 203(f) vas 
drafted to reduce to two years the interval within 
which a litigant must act on any cause with a limita¬ 
tion period which begins to run upon sctual or Imputed 
discovery. The question is which of these principles 
the legislature Intended to govern a fraud oausa of 
action which aoorued under the CPA but was discovered 
only after the CPU became effective. 

(426 P 2d at 425-6). 

The net effect of the decision of this Court in con¬ 


struing W.Y. CPLR 218(b) abbreviated a Civil Practice Act 

log 

Limitation by a CPU provision. In so hold/this Court said in 
a footnote, p. 1085* 

’•The shortening of this time period to two years 
in Seotion 203(f) represents an effort to balance the 
Interests of plaintiffs and defendants. See general¬ 
ly 1 Weinstein, Korn & Miller, supra note 2, Paragraph 
203,35 at 2792-80,* — — 


The deolslon be leer, in effect Judicially nullifying 
w.Y. CPU 207(3) and 308 because of 218(b), gave no considera¬ 
tion to the legislative purpose and Intent in enact! 218(b), 







nop to the long history of the Section 207. 

The problem la treated aa though the New York long- 
ana atatute doe a not exist and both preaenoe and pealdenoe In 
the State ape atill requlalte factors to In peraonaa jurisdic¬ 
tion aa in 1888. The history fop a century from 1830 of the 
seoond clause of CPLR 207, formerly C.P.A. Section 19, departnr# 
from the state after accrual of a cause of action, la stated In 
Jack ▼. Mendela (249 N.Y. 356, 360 ff.). in that year the 
aecond clause was added in this form* 

•It provided that If after the cause ahall have 
accrued the debtor 'shall depart from and reside 
out of this State, the tlma of his absence shall 
not be deemed or taken as any part of the time' 
limited for the coasuncement of the aotlon.* 

In Conn. Trust Co. v. Weed (172 N.Y. 497) the seoond 
clause as amended in 1888 was construed. Then It provided! 

•If» after a cause of aotlon has accrued against 
a person, he departs from and resides without the 
State and remains continuously absent therefrom for the 
space 7ST ~one year or more, # * * the time of his 
absence # * ♦ Is not a part of the time limited for the 
conaenoement of the action.* 

The Court of Appeals ir Mack pointed out that, prior 
to the 1888 amendment, suspension of the statute took place 
from departure from the state, *ooupled either with non- 
res ldenoe or continuous absence from the state for om year 
# *. By the amendment the legislature required both condi¬ 
tions to conour. In Hart v. Kip , 148 NY 306 , 42 N.B# 712, 
the Court held that departure and continuous absence from the 
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• tat# for nor# than a j#ar by a debtor who Maintained a 
residence in this state did not ornate a suspension of the 
tlae limited for the bringing of an aetlorf* (249 nr at 362). 

Continuing the consideration of Weed , the opinion 
in Mack stated (p. 363 )t 

•If the statute had regained unchanged since 3888 
we should not be oalled upon to determine the question 
which the court left unanswered, but the amendment to 
the statute in 1896 (Laws 1896, c. 665) has eliminated 
that question. Since then, under both clauses of the 
statute, presence within the state, not residence, is 
made the test of whether the period of statutory limita¬ 
tion wna against a debtor* An unbroken tradition of 
judicial construction of the language of the first 
clause has made certain the msanlng of that olause, and 
the elimination from the seoond olause by the Leglsla* 
tune of resldenoe without the state as a premise for 
the suspension of the running of the statutory period 
of limitation patently bars its inclusion by Judicial 
conatruotl on.* 

Since the statute in Weed provided that eaoh departure 
coupled with non-residence suspended the continued running of 
the period, it was of no practical importance that the statute 
might have begun to run against a non-resident while he was 
physically within the state. 

•Since eaoh departure by a non-resident after occasional 
visits here, or after a dally visit to a place of 
business here, would suspend the running of the time 
limited by the statute, the limitation seldom, of ever, 
ereated a bar to the bringing of an action against a 
non-resident. So the court held in Connecticut Trust 
It Safe Deposit Co. v. Weed, 172 W.Y. 497, 65 W.B. 261, 

92 Am. St. Rep. 756, and neither that oase nor the 
oases cited therein are authority for any rule of law 
more general in its scope.* (249 NY 362). 


The oases of both Weed and Mack are distinguishable 
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fro* the instant ease In several raapaota. In both dafandant 
waa a non-ra a id ant of lew York at tha commencement of suit; in 
**• WM • fonaar raaidant of tha atata who on oooaaion re- 
▼iaitad lew York; in Mack ha waa a ourb brokar living in Naw 
Jersey, who want daily to hia affica at 50 Broadway in lowar 
law York. In naithar oaaa waa tha altuation that of dafandant 
who maintained her law York apartment bafora atxl aftar purohaaa 
of bar home in Laa Vagaa. 

Tha plain objaot of tha 1830 law. and of tha 1888 and 
1896 amendments, waa to obtain paraonal Jurisdiction over a non- 
rosidant dafandant rathar than to forea a law York plaintiff to 
go outside tha Stata to inatltuta auit. But lnaawuoh aa tha 
legislators eliminated in 1896 tha premise of non-rasldanca 
fro* tha saoond olauaa for tha suspension or tollli^ of tha 
statutory period, its inclusion by judicial oonatruotlon la in 
error ( Mack ▼. Mandela . 849 l.Y. 356). 

Furthermore, defendant's acquisition of another 
residence is irrelevant, since she retained bar apartment in 
law York until Ootober 1968 (817). 

(0) DKFB1DA1T COULD HAVE BBS! SBRVSD WITH PROCESS 

PURSUA1T TO l.Y. CPL8 308(4) or 308(5). 1HBRBFOBB 

THE 3IX-YEAR STATUTS OF LIMIT ATI 015 WAS 10T TOLLED 

_ II A1Y SVK1T. _ 

Tha dee is ion of tha District Court said} 

•McGuire maintains that plaintiff could have 
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served har under tha long am statute, w.Y. CPLH 
Saetlon 308, op by some fop* of substituted service, 
W.T. CPLH Saetlon 308(5). Sea generally, Qoodeaote 

40 *PP‘ W 337 N.Y.S. SRPTB- 

(li/nry.* ( A i7 ff# ) 


Than tha court proeaads to dispose of defendants dual conten¬ 
tion by holding that personal service under tha long-ar* statute 


without tha state beeause of Section 807(3), the new exception 
to tolling, is not applicable as a result of Its construction 
of 818(b), CPIB. The constructive or substituted fonts of 
service within the state under CPIB 306(4) and (5) are not con¬ 
sidered or even touched upon In the Opinion (A17-80). 

This oalssion Is Indeed ironical in the light of the 


rulings of very recent Hew York decisions and an ALB annotlon, 
* Absence as Tolling Statute of Limitations (53 ALB 3rd 1158). 
At page 1384 Qoodeaote v. McClain, 40 AD 8d 88, is cossaented 


upon as an lnetanoe of express statutory provision (Seotlon 
307(3)) excluding fro* application absences of defendant which 
do not prevent servioe upon hi* through substitution. Ho 
other oaae of statutory exclusion in the United States is cited 
in the annotation. 

W.Y. RCPL 308 (1) (4) and (5) readt 

"Personal servioe upon a natural person shall be 
■ade by any of the following Methods t 

1. By delivering the eu**ons within the state to 
the person to be served; or 

« • • • 

4* Except in *atri*onial notions, where servioe 
under paragraphs one and two cannot be *ade with due 
diligenee, by affixing the sunons to the door of either 
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the aotual plaoe of business, dwelling plaoa or usual 
place of abode within the state of the person to be 
served and by mailing the suasions to such person at his 
last known residence; proof of sueh service shall be 
filed within twenty days thereafter with the olerk of 
the court designated in the summons; service shall be 
complete ten days after suoh filing; 

5. In suoh manner as the court, upon motion with¬ 
out notice, direots, if servioe is impracticable under 
paragraphs one, two and four of this section.” 

Two very recent Hew Tork oases, oited to the lower 
oourt, were not referred to by it in its memorandum order deny¬ 
ing defendant's motions and the order denying defendant's motion 

for reargument, which motion was unopposed by plaintiff (A46-64). 

* 

One suoh deoision was that of American Trading Co. , 

Inc, v. Fish, decided in the Supreme Court, Hew York County 
(H.Y.L.J•, February 21st, 1974)* 

"Plaintiff asserts that there was a toll of the 
statute of limitations pursuant to CPLR Sec. 207* 
beoause it allegedly took approximately six months to 
ascertain defendant's residence address in Illinois. 

However, since the oontract was negotiated, entered 
into and subjeot, by its own terms, to the laws in 
Hew York, there was continuous jurisdiction over de¬ 
fendant. It is Immaterial whether he was aotually 
served personally within or without Hew York. Sinoe 
he could have been effectively served without the 
State, the statute is not tolled (CPLR 207(3). * * * 

When suoh a defendant is smenable to servioe, the 
statute of limitations is not tolled. ( Qoodsmote v. 

McLain . 40 A.D. 2d 22; Helson v. Fraboni , 3P A.fc. 2d 
633)» Unlike these oases, the plaintiff here was never 
given an inoorreot address for the defendant. Plain¬ 
tiff was actually always in possession of the address 
at which defendant was ultimately served. Consequently, 
since tbs defendant oould hove been served pursuant to 
CPLR 308(5) or CPLR 313 and CPLR 308(4), the ststute of 
limitations was not tolled (CPLR 307(3))•" 

Such smenability to Seotlon 308 service, notwith¬ 
standing absence from the state, was the deoislve factor in 
American Trading; 
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**Whan auoh a defendant la amenable to service, the 
atatute of llmltatlona la not tolled, (Good©note 

t, McLain , 40 A.D. 2d 22; Mslson v, Frabonl, 38 
A.D. 2d 693). - - 

#»»##« 

Consequently, since the defendant could have been 
served pursuant to CPLR 306(5) or CPLR 333 and 
CPLR 306(4), the atatute of llmltatlona vaa not 
tolled.* 

In Me la on v, Frabonl , the Supreme Court denied de¬ 
fendant'a motion to dismiss baaed upon the atatute of 
llmltatlona. On appeal the Appellate Division reversed and 
held the three-year atatute vaa not tolled during defendant's 
absence for eleven months even though a question of faot 
existed as to whether her whereabouts during that period were 
open and notorious* Said the court t 

*Defendant claims that the Statute was not tolled 
while defendant defendant was absent from the State 
beoause such tolling la excepted under CPU 207 where 
Jurisdiction over defendant oan be obtained without 
personal service on him within the State, as In the 
case of seotlons 253 and 254 of the Vehicle and 
Trafflo Lav, CPLR 306 and CPU 333* Special Tens 
found questions of fact to be determined before a de¬ 
termination could be reached as to whether the Stataite 
had xun* Ve hold that even If those Issues were re¬ 
solved In favor of the plaintiff, the action is barred 
as a matter of law by the Statute of Limitations, 

There was no attempt made by plaintiff to uss any .flf 
the availabl e means to effect service on defendant in 
the instance case . CPIRE07 provides that 'If, after 
a cause of action has accrued against a person, he 
departs from the state and remains continuously absent 
therefrom for four months or more, ♦ # # the time of 
his absence • * # is not a part of the time within 
whloh the action must be commenced.' The section 
does not apply, however, 1. while there Is in force a 
designation, voluntary or involuntary, made pursuant 
to law, of a person to whom a summons may be delivered 
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within the state with the sane effect a s if served 
personally within the state; or # # # 3. while Juris* 
diction over the peraon of the defendanF^oan os obtain¬ 
ed without personal delivery of the au—one to him 
wTthln the state* * 

(Italics ours). 

Continuing at page 936 (326 NYS 2d) the Appellate 
Division saidi 

"Without a showing by plaintiff of at least an 
attempt to obtain service on defendant in the present 
case by use of the pertinent Vehicle and Traffic Law 
sections, or pursuant to CPLR 308 or CPLR 313, any 
one of whloh Methods under the oiroumstances here 
would have been practicable, with the probability of 
actual notice reaehlng defendant, we conclude that 
defendant was at all tiass aaenable to process. The 
Statute of Llaltatlom, therefore, was not tolled 
while defendant was absent froa the State* (Puller 
v. Stuart, 3 Misc. 2d 456, 153 If.Y.S. 2d 388; Caruso 
v. Bard, 20 Mlao* 2d 887, 194 If.Y.S* 2d 535; King v. 
Killua, 39 Misc* 2d 48, 239 If.Y.S. 2d 1013).• 

Noting that this oase was apparently instituted by 
service on defendant*s husband, not handed to defendant, 
under CPLR 308(4) or (5), we turn to the record here as to 
plaintiff's efforts, if any, to effeot service upon defendant 
urder 308(4), substituted service, under 302 or under 313 
(personal service outside the State). 

The short answer is none whatsoever. Plaintiff 
simply testified on direct* that, the last tine she went to 
defendant's apartment, 525 Park Avenue, was in 1967; that in 
1968 in the latter part of the year plaintiff was told that 
she (defendant) had moved, and *no longer lived there". 
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*Q. Did you try to find out where Mia a McGuire moved tof 
A* I triad by inquiring from the doorman. 

Q. War* you abla to locata hart 
A. No.** 

(A10B-109). 

Flalntiff resumed the examination, said that aha had two 
attorneys and the latter. Mr. Drlam*r. was abla to locata 
defendant in Nevada (by reasqn of hia theatrical connections) 
where process was served personally on her in August. 1969. 

Admittedly, no effort was made to serve defendant 
either by substituted service (308(4) at defendant*s Mew York 
apartment or by court order under 308(5) or under the CFA 
Sections 830. 831 (A109-118). Those methods are permitted 
only after a showing of due diligence to attempt personal 
service under 30B(1). Since plaintiff never even attempted to 
go in 1967 or 1968 to the door of defendant* s Mew York apartaaent. 
nor did her attorneys* process server, the showing of due dili¬ 
gence required under 30B(1) is entirely absent. As in Me la on . 
supra t 

•# # no attempt /was7 made by plaintiff to use any of 
the available means to effect servloe on defendant in 
the instance case.** 

Therefore, the court concluded that defendant was amarable to 
process despite her absence from the state and the statute was 
not tolled* 


V 
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By the great weight of authority* amenability to servloe* 
even without an express statute excepting such absence* as In 
Hew York, renders tolling provisions inapplicable (55 AIA 3rd 
1162*1163* 1179-1183). 

It follows necessarily that the ruling below of toll* 
log despite aaunability to personal service oould not be applied 
in the Second Circuit to oases oomlng from Conneotiout. 

There *abode" service of process is customary as 
opposed to ’•in-hand* delivery in New York. The writ, summons 
and complaint are simply slipped under the door when defendant 
la either not at home or absent from Connecticut. 

Thus* as long ago as 1844 the Supreme Court of Srrors 
of Connecticut held that continued amenability to personal 
service made nugatory a tolling provision while a party is 
^without the state** since defendant could have been subjected 
to personal liability by leaving process at his domloll. 

Sage v, Hawley * 16 Conn. 106 * 55 ALA 3rd 1191-1192. 

As in the oase at bar defendant in Sage v. Hawley * 
supra , left tbe state occasionally on business or professional 
purposes* but continued to maintain a domicil within the State* 
at which place process oould have been served. 

Also* in Clegg v. Bishop (1927) 105 Conn. 564, 136 
A 102, the Supreme Court of Srrors /now Supreme Court^ held 
that the statute was not suspended under a saving olause for 
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tolling on account of absence, where defendant maintained 
two residences, one within and another outside Connecticut* 

The Clegg case Is plainly apposite in that defendant In the 
instance ease, also maintained two residences, at both of 
which process could have been served which would have subject¬ 
ed her to personal liability* 

The decision here, if it stands, results in conflict¬ 
ing decisions on abaenoe as tolling statutes of limitations in 
this Second Clrouit, vis., in ITew York and Connecticut* As 
shown '•abode* service is customary in Connecticut as opposed 
to hand delivery *in New York?, except in substituted service 
procedure* 

Moreover, in New York in these post International 
Shoe days (1945), Jurisdiction obtained under N,Y. CPU 30B(5) 
is purely a matter of notice, and not that of conferring juris¬ 
diction over the person as in the days of Conn* Trust k Safe 
Deposit Co, v. Wead ( supra ) (1900) or Maok v* Mendels , ( supra ) 
(1908). See Arroyo v. Arroyo , Sup* Ct., Kings Co* Sp» Term, 

Pt. V, January 16, 1974* N.Y. Law Journal* 

Consequently, the essential purpose of the former 
tolling statute, vl*., to secure personal service within the 
territorial limits of New York despite defendant's absence 
therefrom no longer obtains* In this very case personal 
service unier 300, N.Y. CPIJl was effected in 1969 upon defend¬ 
ant in Nevada, 3,000 miles removed from New York* 







FOIHT II 


THR BURDBN CP PROOF OR TUB ASSBRTKD TOLLING 
OP THB 3TATCTB OP LIMITATIONS (SIX YBARS) 
IAS IMPROPBRLY IMPOSBD ON DRPglPANT. 


'•McGuire also contends that aha was oarer absent from 
New York for more than four Months. Although 
absence from the State and not residence outside Is 
the test. Maok ». Mendels , 249 NY 356, 164 N.B. 2d 
248 (1988), residence outside the state puts the 
burden on the defendant to shoe sufficient presenoe 
In the state to prerent a tolling, MoAroy r. Barron, 
86 A,D. 2d 545 (1966).* - - 


(Decision, A17-18). 

The foregoing ruling Is unqpestlonably right as to 
N.Y. CPLR, first clause, pertaining to a person against whom 
a causa of action has aoerued when he la without the State. 


The statute of limitations, whaterer It may be. Is in terms 


tolled until he * re turns to or comes Into the state** 


the cited ease, MftAroy r. Harron, (supra), defendant was a 


Canadian national who nerer took up residence in New York 


before or after the cause accrued or suit was commenced and 


he seldom came to New York so as to be arallable for serrioe 


In that case his non-residence In New York was properly implied 
from his foreign domicile and residence. Actually the case 
went to the Court of Appeals and was affirmed without opinion, 

21 N.Y. 2d 821, 235 N.B. 2d 910). 

The problem here, howerer, is with the construction 
of the second olause of 207, CPLB, relating to departures 
from the state and remaining continuously absent for four months 


7 













or more, in conjunction with our six-year limitation period 
(now CPLR 213), which was the sane under the Civil Prsetloe 
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Aot. 

Incidentally, while defendant pleaded the affirma¬ 
tive defense of the six-year statute, plaintiff filed no reply 
thereto* 


Professor McLaughlin's comments in 1972 on tha 
burden of proof on tolling for defendant's absence are 
instructive! 

•Since the statute of limitations is an affirmative 
defense, the general rule is that the defendant 
oarrles the burden of persuading the court that the 
statute has expired* Usually, the defendant carries 
his burden simply by demonstrating that the statutory 
period has expired since he is under no obligation to 
negate an exception to the statute of limitations. 

If the plaintiff claims that the period of limitations 
has not expired beoause of a toll or other extension 
the burden of proving this exception to the statute of 
limitations should rest with plaintiff. See Doyon v* 
Bascom, 1971 38 AD 2d 645, 326 IKS 2d 696* IT lbe 
plaintiff claims that the statute of limitations was 
tolled by defendant's absence from the state, the 
plaintiff should have to prove this, although if the 
defer*ant is a non-resident there is a presumption 
that he was at all times outside Mbw York* See 
Beresovski v. larsrawski, 28 W.Y. 2d 410, 322 WYS 2d 

6737 * 

The test as to •continuous absence* under the second 
clause of 207 rests on presence, not non-residence. 

Miolc v* M endels , 249 H.Y. 356 (1928)* 

Bannister v. Solomon , 126 P 2d 740, CCA 2d 1942* 

In Bannister the Court of Appeals, per toarned Hand, 
said that continuous absences from state and not continuous 


j 
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residence out a id* was the teat for tollii^ a statute under 
CPA Seotlon 19, now CFIA 207, second clause. There a pre- 
swaption of absence was raised by the unaxplained absence of 
a housewife, whose occupation did not call her away regularly. 

Here Miss McOuire's acre acquisition of a another 
residence did not raise a presumption of continuous absence 
from New York for at least four months. 

She was frequently called away by her engagements 
as an entertainer but the evidence of those performances in 
1907 and in 1968 will show the length of absence and her return 
to her New York apartment thereafter. At no time did she re¬ 
main outside the state for our continuous months. 

Indicative that defendant did not ^change her 
residence* in June 1967, is the affidavit of Fred Alexander, 
a neighbor of defendant who did construction work for defendant 
in 1967 (A33). Such evidence was not produced at the trial 
since plaintiff has repeatedly claimed that mere non-residence, 
not continuous absence, was sufficient to toll the statute. On 
the contrary defendant has relied on the well-known proposition 
that a person may have two or more resldencea but only one 
domicile. 

Counsel was taken by surprise at the trial by the 
shifting of the burden of proof, or of going forward, upon 
defendant because of her Las Vegas homo, while she also con- 
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tinned to maintain bar apartment In New York. 

Wa respectfully submit that the construction put 
upon the second clause, resting upon defendant's "change of 
residence" was erroneous, the clause not being susoeptible to 
Judicial construction as to non-residence but only as to con* 
tlnuous absence. 

In the recent oase of Karlin v. At is , 326 Pad. Supp. 
1325, Judge Bartels points out that the new concept of In 
personam jurisdiction entails two distinct ideas* fair notice 
to defendant and a basis for Jurisdiction. Before CPU! 302(a) 
(1) the requirement was territorial, within the State of Hew 
York. How that Jurisdiction over a non-resident may be based 
on transaction of business inside the state, the court's concern 
is only with the notice giving element. 

In Karlin defendant, a business man, was domiciled in 
Michigan, spending much of his time between Michigan, Hew York, 
Mexioo and Burope. He leased an apartment in his name in Hew 
York City and paid the rent. Service of prooess under CPLR 
3OB, subd. 2, delivered to a person staying there, was held 
good for it was oaloulated to give fair nctloe to defendant 
under the long*arm statute. 

"What is a 'last known address' depends upon the particu¬ 
lar circumstances of eaob oase and the extent to which 
it may be reasonably regarded as a place where a defend¬ 
ant is likely to reoeive a notice addressed to him. If 
an Individual has an address that has been used by him 
and is known as suoh, the mailing of the summons to thst 
address will serve the notloe function of the statute." 
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This reasoning renders consideration of defendant's 
•change of residence 1 * irrelevant in view of the element of 
territorial Jurisdiction being absent* flow it is a question 
of whether or not defendant gets fair notice of the aotion* 

Thus, his *presence* today should not be a determinative factor 
as it was in Mack v. Mendels ( supra ). Similarly, the citation 
of Conn, Trust t Safe Deposit Co* v« Weed , (178 N.Y. 497) to 
the effect that a non-resident's oasual trips to the state do 
not break the absence under the 1888 statute loses all 
significance* 

The following colloquy at the dose of the trial 
supports, we think defendant's surprise at the Imposition of 

tho burden on tolling on hers 

The Courts You say even though this is a defense 
you raise, the burden is on the plaint if ft 

Mr* Weidlichf No, the burden as to the exception 
of the statute of limitations — the burden is on him. 

The Court! That is not my question* My ques¬ 
tion is, who has the burden of establishing that a 
claim is barred by the statute of limitations. I 
think the party making the claim. 

Mr* Weidlich! That is true but the cases are 
very dear when it comes to tolling the statute — 

The Court! That is something else* Please 
answer my question* 

Mr* Weidlich! Oh, the burden is on defendant 
to show that the olaim is barred by the statute of 
limitations* 

The Court! When it comes to whether the statute 
was tolled, that would be on the plaintiff. 





Mr. Weidllchs Yes. 

The Courti Mr. Drimmer, do you agree with that* 


Mr. Drimmsrs Yea, to some extent, I will agree 
to that fully except that In thie oaae — and I think 
I can olte oaaea that will ahow that it ia up to the 
defendant to ahow — the burden la upon the defendant 
to eatabliah that the plaintiff had knowledge where 
the plaintiff could be served. 

Mr. Willies Weldllohs Hot where the plaintiff 
could be served. 

Mr. Drloanert Where the defendant could be aerved. 

Mr. Willies Weidlich: I as sorry to interrupt. 

Mr. Drinaners Yes, I think I can eatabliah eases 
on that. In all other respects I would aay the burden 
of establishing the tolling ia on the plaintiff, with 
the exception of the fact that the defendant has the 
burden of establishing that the plaintiff had knowledge 
of the defendant’s whereabouts. (k 56). 

In the recent case of Wheel v. Judson , 74 M 2d 670, 
(1973) the Supreme Court of the State of Wew York dismissed the 
complaint as barred by the statute of limitations (three years). 
Plaintiffs asserted the statute was tolled by the defendant's 


absence from Wew York. 

The Court (Boomer, J.) imposed the burden on plaintiff's 


of ascertaining defendant's out-of-state mailing address. Since 
plaintiff's took no steps to get defendarit'a address there was no 


resultant toll. 

•The Nelson oase, supra , 38 A.D. 2d 633, 326^N.Y.S. 
2d 934, indicates that there can be no **,.*5?- 

statute even where defendant’s wh#p V^ t " 
state were not open and notorious, *hsn» personal 
service can be effected under CPU 308. 
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The Court stated, 

*(P. 633 , 326 N.Y.3. 2d p. 936) ”We hold that avan If 
thosa lsauaa ^vhether defendant's wharaabouta vara 
opan and notorious/ were rasolvad In favor of plaintiff, 
the aatlon la bar rad aa a vat tar of lav by the Statute 
of Limitations. There vaa no attempt made by plaintiff 
to use any of tha available me ana to affaot service on 
defendant in the instant caaa. # * # Without a showir« 
by plaintiff of at laaat an attempt to obtain servloe on 
defendant in tha present caaa by use of tha pertinent 
Vehicle and Traffic Lav sections, or pursuant to CPLR 
SOB or CPIA 333, any one of which methods under the cir¬ 
cumstances hare vould have been practicable, vith the 
probability of actual notice reaching defendant, ve con¬ 
clude that defendant vaa at all tinea amenable to prooess. 
The 3tatute of Limitations, therefore, vaa not tolled 
vhlle defendant vaa absent from the State.” (Smphaala 
Supplied ), There, aa hero, the defendant, before she 
left the state had resided vith her mother in the atate, 
and her mother continued to reside in the state at the 
aame address during the period of the statute of limita¬ 
tions. There, aa here, service by delivery to the 
mother under CPIA 308 vaa practicable, and the statute 
vaa not tolled. 

The motion to dlsmiaa is granted. 

(346 NYS 2d 673, 674). 

Aa to the plaintiff's contention on the trial that 
defendant had the burden of establishing *that the plaintiff 
had knovledge of defendant's whereabouts”, the short ansver 
thereto was made in WUccl as follows! 

"And she /defendant/ could have been served under 
CPLR 3OB even if plaintiffs could not obtain her out 
of state address. Subdivision 5 of Seotlon 3OB of the 
CPIA provides that if service is impracticable under 
the other Subdivisions of that section, it may be 
made in such manner as the court upon motion without 
notice directs. 








Defendant wee frequently celled away by her engagements aa 
an entertainer but the evidence of those performances in 
1967 and in 1968 will show the length of absence and her 
return to her Mew York apartment thereafter. At no time 
did she remain outside the state for four continuous months. 

Indicative that defendant did not "change her 
residence" in June 1967. is the affidavit of Pred Alexander, 
a neighbor of defendant who did construction work for defend¬ 
ant in 1967 (A33-34-). Such evidence was not produced at the 
trial since plaintiff has repeatedly olalmed that mere non¬ 
residence, not continuous absence, was sufficient to toll the 
statute. Cn the contrary defendant has relied on the well- 
known proposition that a person may have two or more residences 
but only one domicile. 

Counsel was taken by surprise at the trial by the 
shifting of the burden of proof, or of going forward, upon 
defendant beoause of her Las Vegas home, while she continued 
to maintain her apartment in Mew York. See Appendix A26-29, 
30-42 for notice and affidavits submitted on the motions 
under FRCiv.P 52(b) and 59. The court's memorandum - order 
is set out in the Appendix at 43 - 45 * 






FOIST III 


THE CONSTRUCTION OF THE TOLLING STATUTE (N.Y. 
CPLR 207) DEPRIVES DEFENDANT OF EQUAL PROTEC¬ 
TION CF THE LAWS, CONTRARY TO THE XIVth AMEND 
_MBNT TO THE U.S. CONSTITUTION. 


Id the recent past the expansion of the Equal 
Protection Clause of the XIVth Amendment to procedural 
statutes and rulings in both state and federal courts is 
notable. 


An illustration of this trend is Boddle v. state 
of Connecticut (1*01 U.S. 371, 28 L. Ed. 2d 113) decided in 
March 1971, There the Court, per Harlan, J., held that it 
was a denial of due process to Indigent females in refusing 
them acoess to the Superior Court in Connecticut in divorce 
actions, unless they paid filing and publication fees, whioh 
they were unable to do. 

Both Douglas snd Brennan, JJ., concurred on the 
ground that the refusal of the Clerk of the Connecticut 
Superior Court to accept process without payment of his fees 
was a denial of equal protection of laws under the XIVth 
Amendment. Said Mr. Justioe Douglas: 

"The reaoh of the Equal Protection Clause is not 
definable with mathematical precision. But in spite 
of doubts by some, * # rather definite guidelines 
have been developed; race is one (Strauder v. West 
Virginia , loo U.S. 3037“Z5 L. Ed. 65ITf' McLaughlin”v. 
Florida , 379 U.S. 184 , 13 L. Ed. 2d 222)';'"'alMiie is 
another ( Takahaakl v. Fish k Game Co —«r.. 33L TJ7 s. 

UlO, 92 L. ted. 1478 : religion is another (Sherbert v. 













Said Mr, Juatloe Brennan at p, 389 , 1*01 U.S.: 

IBay “?* **** ltB Judicial prooesaea 
*°"* J Ut deny th "* to othera almpli 
5*°*^** th *y cannot pay a fee. • • « j n ay Jllw 

S25?2!Si cu J • fM r *<icir«enta, aa applied to aJ 
Indigent, la a denial of equal protection." 

In the next tern of oourt (Hot., 1971) the Court In 

H22d t. (U04 U.S. 71, 30 L. Ed. 2d 225). .truck down an 

Idaho atatute which farored male applicant, for letter, of 

adminiatration oyer fanale maaibera of the awe elaaa. 

Said the Court, per Burger, Ch. J.: 

•in applying the elauae, thla Court haa 
recogniaed that the Fourteenth i-enSient doeJ 
to State, the power to treat differwt 2!2L b . 

(1969). Ih. E.pi.1 Protaction Claus. th.? - C - 

?“* t0 State. th. p?J.r of ligH"?! 

^> r ?.n^L^j.?i 0 Tio o ?h2 i o f h f ^ro*r h :?i D fl:ji! 

b.°tr.*t.d »lifi 1 i P * P Ri 0 *t* 1 "i?* , ‘ lT oirouu.t.no.d .hall 

" 412. WS. 64 £ Ed 98 V'noTSVli S60 V ul»K’ 253 
(4o4 0 . 3 . .t 75-76). 

Th. Idaho Suprm. Court thought that .1 la In. t loo of 
w».n fro. oon.ld.r.tlon ... not an u-bltr.rj ..thod d.Tl..d 
67 th. l.gl.l.tur. to r.li.T. th. probat. oourt of it. work¬ 
load, ln.Muoh a. th. laau. of pr.f.m.nt b.tm.n ..1. , nd 
female would require a court hearing. 






"Clearly the objective of reduoing tha workload 
on probata oourta by eliminating ona olasa of oontaata 
is not without aoaa legitimacy. Tha oruolal question, 
howaver, is whathar Saotion 15-314 advances that objec¬ 
tive in a manner consistent with tha coast and of tha 
Equal Protection Clausa. Va hold that it does not. 

To give a mandatory preference to members of either 
sax over members of tha other* merely to accomplish the 
elimination of hearings on the merits* is to make the 
▼ary kind of arbitrary legislative choice forbidden by 
the Equal Protection Clause of the Fourteenth Amend¬ 
ment; * * • ". 

(404 u.s. 76). 

Cases on equal apportionment also deal with 
"invidious discrimination" prohibited by the Equal Protection 
Clause. 

Reynolds v. Sims . 377 U.S. 533» 12 L Ed. 2d 5o6 

(1964). 

A resume of the decisions on application of the 
Equal Protection olause from the first Brown deoislon ( Brown 
v. Board of Education . 347 U.S. 483 , 1954) i« given in 
Swindler, Court & Construction in the Twentieth Century* 
Bobbs-Merrlll Co., Inc., 1974. 

The latest deoislon by the United States Supreme 
Court on the equal protection clause was handed down yesterday 
(April 23rd* 1974)• The Court by a vote of 5-4 refused to 
rule on the olaim of "Reverse Discrimination" in De Funis v. 
Odegard on the ground it was moot* einoe the appellant had 
rmsained in law school during litigation and would graduate 
this June (40 L. Ed. 2d 164). 

In the majority opinion it was said: "if the 
admission procedures of the law sohool remain unchanged, there 
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is no reason to suppose that a subsequent case attacking 
those procedures will not cone with relative speed to this 
Court * * ". 

In De Funis the thrust of the oase is against 
policy procedures of a state university in the admission 
of students to its law school. 

In the case at bar the Mew York statutory limita¬ 
tions of actions, and exceptions thereto, are not attacked 
on their 'faoe violative* of the aqua"' protection olause 
of the United Statea Constitution. It is the Judicial 
procedure or construction of Mew York statutes which violat¬ 
ed defendant's rights to the equal protection of those laws 
as a domiciliary of New York and as a member of the class 
of persons having dual ownership of residences in two states. 

Until October 1966 defendant was s member of the 
class of Mew York dcmiclllaries, maintaining two residences 
after June 1967. The finding that defendant "removed" to 
Nevada in 1967 is not a finding of change of domicile 
(Opinion, A17 top of page). 

Consequently, defendant has been deprived of the 
benefits of substituted service, under N.Y. CPLR 308(4) or 
(5) as well as under predecessor CPA provisions, as a menber 
of the class of New York domicillaries. 






POINT IV 


DESPITE DEFENDANT'S APPEARANCE THE AMENDMENTS 
PERMITTED TC THE COMPLAINT AND PLEADINGS ARE 
NOT WITHIN THE JURISDICTION OF THE COURT 
_ (CPLR, 302(b)). _ 

The Court has found that various causes of sotion 
arose vie, sales of goods and/or services, re-doing defend¬ 
ant's bathroom and ordering the SERPE fixtures and the like. 
Plaintiff, on the other hand, in her testimony and brief, 
has Insisted that she entered into a single transaction in 
October 1961 (Invoice dated 12/26/61) (A149-182). 

CPLR 302(b) allows a defendant to defend an aotlon, 
brought under the single act, long-arm statute (302(a)(1)), 
without being required to defend all manner of clalma, not 
arising out of the original transaction, asserted against 
him: "to hold otherwise would fashion the long-arm statute 
into an instrument of oppression." (McLaughlin, CPLR 
Commentaries, 7B, p. 94)• CPLR 302(b) provides: 

"Where personal jurisdiction is based solely 
upon this section, an appearance does not confer 
such Jurisdiction with respect to causes of aotlon 
not arising from an aot enumerated in this section." 

In this connection the court seems to conour in 
defendant's contention that each invoice represents a 
separate, divlalble transaction ("these invoices were 
demsnds for payments and from their dates each cause of 
action accrued). (Cplnlon, A19)• 

The finding that each Invoice constitutes a demand 
for payment from its date, evidence of mailing or delivery 
being absent, is contrary to plaintiff's testimony and 








judicial admissions: 


Plaintiff completed the services rendered in 
deoorating the defendant's apartment in 1961*. 
Before she commenced work she received a $5#000• 
deposit and was not entitled to payment until the 
work was completed in 1961*.. Although plaintiff 
sent an invoice after each and every item of 
furniture, etc. was delivered, plaintiff did not 
make any interim demands for payment. 


(Emphasis ours). 

(Plaintiff's Pre-trial Memorandum, p. 1^). 

"In the instant oaae the plaintiff received a 
$5,000. deposit. * * * Obviously, the plaintiff 
was not in default while the plaintiff continued 
to make delivery of the items plaintiff was not 
entitled to re ceive any money other than a depo sit 
until completion of the contract. ** r 


(Emphasis ours) 

(Plaintiff's Brief on Motions for Suasaary 
Judgment). 

"Although plaintiff rendered statements for each 
Job done, she did not request payment of any 
further moneys until the Job was completed or to 
the extent that the plaintiff was prevented from 
completing same." 

(Plaintiff’s Trial Brief, p. 2). 

If the foregoing admissions that no demand by 
plaintiff for payment was ever made at a specified time be 
regarded as a stipulation in open court ( Massau Countv v. 
Kensington Association . 21 NYS 2d 208 ), there is no evidence 
in the oase as to when any of the causes of aotlon aoerued 
for the purpose of bearing interest. Certainly, the testimony 
that plaintiff asked for payment in 1965 or after the olaimed 
completion of contract was not found by the Court. Instead it 
found that "the transactions simply petered out as a relations 
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can* to an end (Deolsion, p. 5)* (Al5). 

Ch<n« ▼. Butohers* Mut. Casualty Co, a 71 NY3 2d 
70, wh*p* plaintiff failed to show accrual date, interest 
was allowed only fron the tine the action was started. 

Where the tine the cause of aotlon arose la a 
natter of oonjeeture, interest to be included in the Judg- 
nent under N.Y. CPLR $001, should be conputed fron date of 
institution of aotlon. 

Industrial Bank of Utloa ▼. Morse , 189 MYS 2d 979. 

Geloo Buildings ft Burjay Conatr. Corn. ▼. 8inpeon 
Factors Corp. . 301 HY3 2d 728 (1969). 

It follows, we submit, that Interest, if awarded to 

plaintiff, should be oonputed fron the date of Institution of 

the aotlon, August 26th, 1969. 

C0MCLU3 101 

For the foregoing reasons, it is respeotfully 
requested that the Judgnent of the District Court, entered 
in favor of plaintiff be reversed and vacated and, in the 
alternative, that the order of the oourt denying defendant's 
notions for a partial new trial and to anend certain findings 
be reversed. 

Respeotfully submitted, 

WEIDLICH ft ROGERS, 

Attorneys tor Defendant-Appellant 
Phyllis McGuire, 

Of Counsel: 300 Madison Avenue, 

CLJFTCS F. WEIDIICH Hew York, N. Y. - 10017 - (MU 2-11*46). 
WILLIAM F. WEIDLICH. 
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ADDPnXJM 

STATUTES 

I.T. CPLR 207(3) 

Defendants abscnoe tram state or residence under falsa name . 

If# when a eause of action accrues against a paraon# 
ha la without the atata# tha tine within which the action aust 
he ooMaenoed ahall be con put ad from tha tiae ha comes into or 
raturna to tha atata. If# after a oauaa of action haa ac¬ 
crued againat a paraon# ha departs from tha atata and remains 
continuously absent therefrom for four Months or wore. This 
section does not applyt 

• * a a 

3. While Jurisdiction over tha parson of tha de¬ 
fendant can be obtained without personal delivery of tha 
stsnons to him within tha state. 

H.T. CPLR 213(2) 

Actions to be o<—enced within six years : where not other¬ 
wise provided for; on contract; on sealed Instrument; on 
bond or note# and Mortgage upon real property; by state 
based on Misappropriation of public property; based on 
Mistake; to establish a will; by corporation against 
direotor# offloer or stockholder; based on fraud. 

The following aotlons must be ecavenoed within 

six years * 

1. An action for whloh no limitation is specifical¬ 
ly presorlbea by law; 

2. An action upon a contractual obligation or 
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ii. 

liability express or laplled, axeapt aa provided 
in Artiola 2 of the uniform ooaaaaroial oode; 

• • • * 

K.Y. CFLR 216 

Transitional provisions . 

(a) Actions barrad at affective data, nothing 
in thia artiola aball authorisa any aotion to ba commenced 
which ia barrad whan thia artiola beoomes effeotii a, axoapt 
insofar aa tha right to oommenoe tha aotion nay ba revived 
by an aoknowledgsent or pajment. 

(b) Causa of aotion aoeruad and not barrad at 
effeotive data. Where a o«uaa of aotion aoorued before, 
and ia not barrad whan thia artiola beoomes effeotive, tha 
time within which an aotion auat ba conmenoed ahall ba tha 
tine whioh would have baan applioabla apart from tha provl- 
aiona of thia artiola, or tha tiaa which would have baan 
applioabla if tha provisions of this artiola had baan in 
affaot whan tha oausa of aotion aoorued, whiohever is 
longar. 

V.T. CPLR 202 

Causa of aotion aoorulng without tha stata . An aotion basad 
upon a oausa of action aoorulng without tha stata oannot ba 
eosasauead aftar tha expiration of tha tiaa United by tha 
laws of either tha stata or tha plaoa without tha stata 
whara tha oausa of aotion aoeruad, axoapt that whara tha 
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111 . 

ecus* of motion accrued In faror of a resident of the atate 
the tine Halted by the lawa of tha atate shall apply. 

i ' 

N.Y. CPLR 301 

Jurisdiction over persona, property or atatua . 

A oourt aay ezerols* such jurisdiction over 
persona, property, or atatua as night hare been exercised 
heretofore. 

N.Y. CPLR 302(a) 1 and 4(b) 

Personal Jurisdiction by acta of non-doalclllarlea . 

(a) Acts which are the basis of jurisdiction. 

Aa to a cause of action arising fron any of the sots 
enumerated in this section, a oourt nay exerolae personal 
jurisdiction orer any non-doulclllary, or his executor or 
adnlnistrator, who in person or through an agent: 

1. Transacts any business within the state; or 


4* Owns, uses or possesses any real property 
situated within the state. 

(b) Effect of appearance. Where personal 
jurisdiction la based solely upon this section, an appear¬ 
ance does not oonfer such jurisdiction with respect to causes 
of motion not arising from an aot enumerated in this section. 
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I.Y. CIVIL PRACTICE ACT flO 
GENERAL PROVISIONS. 

Application of artlole. The provision* of this 
artlole apply and oonstltute the only rules of limitation 
applioable to a civil action or speoial proceeding, ezoept 
in one of the following oases: 

1. A ease where a different limitation is 
specially prescribed by law or a shorter limitation 
is prescribed by the written contraot of the parties. 

2. A oase where the time to eamsenee an aotlon 
has expired when this artlole takes effeot. 

The word "action" oontained in this artlole 
is to be construed, when it is neoessary so to do, as in¬ 
cluding a speoial prooeeding or any proceeding therein or in 
an aotlon (Code flilii* In part). 

N.Y. CIVIL PRACTICE ACT fl9 

Effeot of defendant's absenoe from state or residence 
under false name. If, when the oause of aotlon aoorues 
against a person, he is without the state, the action may be 
ooumenoed, within the time limited therefor, after his oom- 
ing into or return to the state. If, after a oause of 
aotlon has acorucd against a person, he departs from the 
state and remains continuously absent therefrom for the spaoe 
of four months or more, or if, without the knowledge of the 
person entitled to maintain the action, he resides within the 





•tat* under a falsa nai, ttaa tin# of hla absence or of 
■uoh residence within tho stato undor svcta falsa nan* is 
not s part of the tins Halted for ths conaenccnent of the 


notion. But this section does not apply in either of the 
following oasaa: 

1* While a designation or appolntnent* voluntary 
or involuntary* made in pursuance of law* or a resident 
or nonresident person* corporation* or private or 
public offloer on whoa a suasions nay be served within 
the state for another resident or nonresident person 
or corporation with the sane legal force and validity 
as if served personally on such person or corporation 
within the state* rwalns in foroe. 


2. While a foreign corporation has had or shall 
have one or aore officers or other persons In the 
state on whoa a suaaons for such corporation nay be 
served. (A*. L. 1928, eh. 009, Sept. 1; L. 1943, 
oh. 263* Sept* 1; Code f 401). 

F.R. CIV. P. ROLB 52 
Rule 52. Findings by the Court . 


a a * a 

(b) Aaendaent . Upon notion of a party nade not later 
than 10 days after entry of judgaent the oourt nay 
wend its findings or nake additional findings and nay 
asend the judge ant accordingly. The notion nay ba 
nada with a notion for a new trial pursuant to Rule 59. 
When findings of faot are nada in actions triad by the 
oourt without a jury* tha question of the sufficiency 
of the evldenoa to support the findings nay thereafter 
ba raised whether or not the party raising tha question 
b*s nada in the district oourt an objection to such 
findings or has nade a notion to anend than or a notion 
for judge ant. 

As enandad Dec. 27* 1948* eff. March 19* 1948; Jan. 

21, 1963* aff. July 1* 1963. 
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F.R. CIV. P. RULE 59 

Rul« 59* Ik Trials: Anendasnt of JttdjuBti . 

(a) Grounds. A new trial aaj ba granted to 
all or any of tha parties and on all or part of tba iasuoa 
(1) in an nation in whioh thara has basn a trial by Jury, 
for any of tho roaaons for whioh now trials bare heretofore 
boon granted in aotiona at law in tho oourta of tho United 
States] and (2) in an notion tried without a jury, for any 
of tha reasons for whioh rehearings hare heretofore been 
granted in suits in equity in the oourts of tba United 
States. On a notion for a new trial in an notion tried 
without a Jury, the oourt nay open the judgeent if one has 
been entered, take additional testlnony, anend findings of 
faot and eonolusions of law or wake new findings and oonolu- 
sions, and direot the entry of a new judjpient• 

(b) Tine for Notion. A notion for a new trial 
shall be serred not lator than 10 days after the entry of 
the Judgment. 

(e) Tine for Serving Affidavits. When a notion 
for new trial is based upon affidavits they shall be served 
with the notion. The opposing party has 10 days after such 
servloe within whioh to serve opposing affidavits, whioh 
period nay be extended for an additional period not oxoood- 
days oither by tho oourt for good causo shown or by 
the parties by written stipulation. The oourt nay penilt 
reply affidavits. 
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(d) On Initiative of Court* Hot later than 
10 daye after entry of jud^ent the court of lta own 
initiative nay order a new trial for any reaaon for whieh 
it wight hare granted a new trial on notion of a party* 
Aft*r giving the partlea notloe and an opportunity to be 
heard on the natter, the eourt nay grant a notion for a 
new trial, tlnely served, for a reason not stated in the 
notion* In either oase, the eourt shall specify in the 
order the grounds therefor* 

(e) Notion to Alter or Anend a Judgment* a 
notion to alter or anend the judgsent shall be served not 
later than 10 days after entry cf the judgient* 

As nsended Deo. 27, 191*6, off. Mar, 19, 1948; Peb. 28, 
1966, off. July 1, 1966. 

H.T. CFLR 308(1) (1*) (5) 

Person al Service Upon a Natural Person : 

Personal service upon a natural person shall be 
nade by any of the following nethodss 

1* By delivering the aunsons within the state to 
the person to be served; or 

* # * « 

4* Exoept in natrlnonlal notions, where service 
under paragraphs one and two cannot be nade with due dili¬ 
gence, by affixing the sumnons to the door of either the ao< 
tual plaoe of business, dwelling plaoe or usual plaoe of 








•bode within the state of the person to be served and by Ball¬ 
ing the suaaons to suoh person at his last known residence; 
proof of suoh service shall be filed within twenty days there¬ 
after with the clerk of the court designated in the stuaons; 
service shall be coaplete ten days after suoh filing; 

5. In ouch Banner as the court, upon notion without 
notice, directs, if service is iapracticable under paragraphs 
one, two and four of this section* 


H.Y.CPLR 5602(b) 

Appeals to t he court of appeals by pegBlsslon ; 

• • « • 

(b) remission of appellate diviaion. An appeal 
nay be taken to the oourt of appeals by peralssion of the 
appellate division: 

!• Fpo " •» order of the appellate division whloh 
does not finally deteralne an aotion, except an order describ¬ 
ed in paragraph two of subdivision (a) or subparagraph (iii) 
of paragraph two of subdivision (b) of this sootion or in sub¬ 
division (o) of seotlon 5601; 

* e • « 

H6(l) C.P.A. 

Actions to be oo— enoed within six years . The following 

actions Bust be ccaBenoed within six years after the oause of 
aotion haa accrued: 





1. Ad action upon a eontraot obligation or lia¬ 
bility axprcaa or iaplied, oxocpt a Judgment and except aa 
provided by acotlon forty-aeren and aeotion forty-aeven-a. 
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LUT* AFWH.I.AT* l*»IWT*eS INC. 


U.S. COURT or APPEALSrflECOND CIRCUIT 


BROKDT, 


Appellee, 


against 


MCGUIRE, 


Appellant. 


Index No. 


Affidavit of Personal Service 


STATE OF NEW YORK. COUNTY OF 


NEW YORK 


I, James Steele, duty suom, 

deposes and nays that deponent is not a party to the action, is uvor it poors of age and resides at 

250 West 146th Street, New York, New York 
That on the 26th dag of *me 19 74 at S 6 W . 44th Street, New York 


deponent served the anneaed 




Lelght, Drlmmer k Weinstein-Attorneys for Appellee 

j 

the in this action by delivering ^ true coyj thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the Attorney(s) herein, 

Sworn to before me, this 26th* . 

dag of 19 74 ^ 

BOfieRTT.BRIN ^MES STEELE 

/ 7 / -/^^^ TARV TS TSSS" ¥0 "‘ 
r* Jssiyasy-s, 
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